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TRENDS IN HEALTH LEGISLATION: LOCAL, STATE,
AND NATIONAL*
MILTON I. ROEMER
"Legislation" has a federal connotation these days, and for a very good
reason: while there are notable exceptions, the general trend in health
legislation has been from a local to a state to a national level. With this
trend, there has been a continuous expansion of governmental participation
in health service programs. It may be profitable to discuss some of the
social changes that have led up to this situation.t
Local health legislation. Early American statutes and ordinances in the
health field, as in education and public welfare, were enacted primarily by
the cities and towns. Based mainly on the common law police power of
government, they were chiefly regulatory and restrictive. Typically, these
measures applied to the control of environmental sanitation. In Boston
and Salem, Massachusetts, there were enacted in 1678 regulations to
control smallpox.9 In a West Virginia county, recently studied, there were
ordinances passed by the City Council between 1838 and 1860 on many
sanitary problems: the disposal of rubbish, the slaughtering of animals, the
elimination of stagnant water, and the maintenance of outdoor privies.'
New Haven and other towns in Connecticut have had ordinances in this
field on their books since before the American Revolution.'
In many Connecticut towns today, the principal legal framework for
health activity in the local community relates to the control of sanitary
nuisances and similar matters. There may be local statutes regarding the
establishment of a Board of Health or the appointment of a Health Officer
(usually part-time), but the functions assigned to these authorities are
heavily concentrated in the field of sanitation and perhaps the isolation and
quarantine of acute communicable diseases. Little will be found locally in
the way of legal foundations for maternal and child health services, school
health services, industrial health work, mental hygiene, health education,
chronic disease control, or the other fields which occupy most of the time
of the modern public health agency. Authority for these newer programs
has emanated from higher governmental levels.
Even the limited health legislation in local units of government is
operative only because of authorities delegated by the state government.
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In our country, the state is sovereign and, just as action at the federal level
is dependent on reservations of specific powers in the federal Constitution
(all other actions remaining state prerogatives), so also action at the local
level is dependent on state statute. Such powers have, indeed, been
delegated by the states to the towns or counties within them since Colonial
times. Little direct state-wide health legislation, however, was enacted until
about the 1870's.
State health legislation. The first state public health authority, a board of
health, was established in Massachusetts in 1869. Socially and politically
the nation was probably ready for state health activities before this, but the
Civil War had raised many more pressing problems for the state govern-
ments, and state-wide plans to prevent disease through organized action
were put on the shelf till hostilities were over.' Although the infectiousness
of many diseases had been recognized long before this, the 1870's ushered
in the golden era of bacteriology. The nature of communicable disease
became understood better than ever before and people everywhere learned
that town boundaries presented no barriers to the passage of germs.
Accordingly, many state regulations designed to control the spread of
infectious disease began to be passed. State-wide sanitary codes were
enacted and state-wide policies formulated on vaccination against smallpox
and quarantine for many communicable diseases. The legal policy which
developed was for state health legislation to govern in all localities, except
where local ordinances were more demanding.
Another type of regulatory health legislation enacted by the states was
designed to protect the public from incompetent medical practitioners.
Medical licensure laws had been in effect in certain cities, and later states,
since 1760, but most of them were weak and ineffective, and by about 1850
had been repealed.8 Then in the latter half of the nineteenth century, the
states began to pass professional licensure laws which set up examin-
ing boards and required candidates to meet certain standards and pass
examinations.
While most state health legislation was essentially regulatory over the
behavior of private citizens, toward the end of the nineteenth century
governmental action was taken by the states to provide certain medical
services. Mental hospitals were established and later, sanatoria for tuber-
culosis. In Connecticut a special hospital and home for veterans was set up,
not long after the Civil War. Special institutions were founded, under state
authority, for the deaf and the blind. Statutes providing for general medical
care for the indigent were, however, primarily local, as one aspect of local
measures for the general relief of the "worthy poor."
Around 1910anewtype of legislation, with important health implications,
began to be enacted by states. Following the lead of New York and
Wisconsin, all the states eventually enacted workmen's compensation laws
which provided, among other things, for medical services for workers
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injured while on the job.2 This was a form of compulsory disability and
medical care insurance, financed by employers. Medical services under
these laws are rendered by private medical practitioners, paid according to
fee schedules which are usually embodied in state regulations.
In recent years, many other types of health legislation have been enacted
by the states. In general, these statutes have tended to widen gradually the
scope of the state public health agency. Laws have been passed requiring
vaccination and diphtheria immunization in school children. There are
continual modifications of state sanitary codes, with reference to water
supplies, sewage disposal, industrial wastes, milk production and distribu-
tion, food production and public eating places, the sanitation of tenement
houses, and similar matters. Communicable disease regulations are con-
tinually being modified; many states give health officers special quarantine
and detention authority with respect to tuberculosis and venereal disease.
Pre-marital and pre-natal examinations for the detection of syphilis are
now required by law in most states.
Federal health legislation. While the federal Constitution does not
mention the word "health," national legislation for health purposes has been
based on federal powers to regulate interstate and foreign commerce, to
care for special groups of federal beneficiaries, to raise taxes and appropri-
ate funds, and in general to promote "the general welfare." But these
authorities have been exercised with restraint because of the inherent
sovereignty of the states.
The first major federal action in health was the establishment of the
Marine Hospital Service in 1798 to provide medical services to merchant
seamen. Since shipping involved international trade, this came clearly
within the sphere of federal action. Little more in way of federal health
authority was undertaken until 1878 when foreign quarantine work was
made a federal responsibility, designed to keep communicable disease from
entering the country.1' It was not until 1879 that federal legal action was
taken regarding a purely internal health problem: the possible spread of
disease from state to state. In this year a National Board of Health was
established by Congress for this purpose, based on federal powers to regu-
late interstate commerce. So jealous were the states of their sovereignty,
however, that after only four years the Board was terminated as an
encroachment upon states rights. The problem remained, however, and,
perhaps with more skillful strategy, responsibility for prevention of the
interstate spread of disease was delegated by an act of 1890 to the Marine
Hospital Service. In 1902, the name of this agency was appropriately
changed to the Public Health and Marine Hospital Service and a decade
later to the United States Public Health Service.
Another important regulatory measure was enacted in 1906, the Federal
Pure Food and Drug Act. Based on interstate commerce authorities, this
legislation aimed to prevent harmful drugs from crossing state lines and to
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protect the public against false or misleading claims on labels. It was not
until 1939, however, that the law was modified to control dishonest adver-
tising and to require prior examination of drugs for safety before their
distribution. Other federal regulatory measures concerned narcotics. Addi-
tional special beneficiaries coming under the wing of federal medical
service included Indians, drug addicts, and residents of the District of
Columbia who were deaf (Columbia School for the Deaf) or psychotic
(St. Elizabeth's Hospital). After the first World War the largest group of
beneficiaries of all became entitled to federal medical service (with
limitations): the nation's war veterans.
Until the early twentieth century all federal and most state health
legislation was either regulatory of private actions in the interest of the
public welfare or else devoted to medical service for special beneficiaries.
Around 1911 a new principle was launched, the principle of federal grants
to the states for public health work. The Rockefeller Sanitation Commission
had blazed the trail in 1909 by subsidizing the establishment of public health
activities in some southern countries. A small sum, initially only $35,000,
was made available by Congress to the U.S. Public Health Service for
similar public health sanitation activities. These Rural Sanitation Grants
were small in immediate impact but tremendous in later effects.'
During the first World War, in 1918, the Venereal Disease Control Act
was passed by Congress, authorizing special grants by the Public Health
Service to the states for VD control work in extra-cantonment areas. The
Sheppard-Towner Act for promotion of the Welfare of Maternity and
Infancy was enacted in 1921. This law provided funds to the Children's
Bureau for grants to the states for organizing well-baby clinics, prenatal
clinics, and related activities. It was bitterly opposed by the organized
medical profession and was terminated after a few years.0
These three measures represented a significant departure in health
legislation. They meant the use of governmental taxing powers to provide
funds not merely for supporting a "health police force" to restrict private
actions, but for supporting aggressive health programs which would seek
out disease and attempt to control it. The Sheppard-Towner Act went
farthest of all by attempting not simply to prevent communicable disease,
but to promote positive health and sound development in mothers and
children.
In the halcyon days of the 1920's, these grant-in-aid health programs
expired and, under the administrations of Presidents Harding, Coolidge,
and Hoover, little new was done in way of federal health activity. Then
came the depression. In the black days that ushered in a new administration
in 1933, many legal precedents were forgotten. The Federal Emergency
Relief Administration almost overnight sent federal funds to local com-
munities throughout the nation to pay for medical care to millions of needy
persons. A health service that had been almost exclusively local in support
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and control, not even state-administered, became federal in support and
regulation. This was a temporary emergency, however, and in 1935 the
Social Security Act was passed, returning to the policy of state health
administration. The grant-in-aid principle was re-established in the Act's
Titles V and VI. The former title on maternal and child health was obvi-
ously an extension of the Sheppard-Towner Act and the latter, on general
public health, was an extension of the old Rural Sanitation and Venereal
Disease Control Acts. So clear was this precedent that Title VI had two
distinct sections, with separate appropriations, one for venereal disease and
the other for all the rest of public health activity. The sums involved in
these programs, while small in relation to national needs, were defined now
in millions instead of thousands.
Since then the grant-in-aid policy of the federal government, to stimulate
the initiation and development of public health programs in the states, has
become extended each year. In 1944, after years of voluntary agency
pioneering in the field, federal grants were made specifically for tuberculosis
control. In 1946, mental hygiene was added. In 1947, came cancer control
and in 1948 dental hygiene. The legislation that initiated these new pro-
grams directed to specific disease problems was, strictly speaking, not
necessary; the statutory authority for "general public health" in Title VI
of the Social Security Act was broad enough to empower expenditures for
all these purposes. New organic acts, nevertheless, served to highlight the
issues and justify more clearly the appropriation by Congress of additional
funds.
The federal grant-in-aid principle has been applied not only to preventive
health activities in the states, but also to medical care programs. In 1943,
the vocational rehabilitation law (Bardon-La Follette Act of 1920) was
amended to include grants for medical services necessary in the correction
of static physical or mental defects. During World War II, the Emergency
Maternity and Infant Care program provided federal funds to the states
for obstetrical services to the wives of servicemen in the lower pay grades
and pediatric care to their infants. In 1946, the National Hospital Survey
and Construction Act was passed, providing federal grants to the states for
the construction of hospitals and health centers by local public or voluntary
non-profit agencies. There had been hospital construction under the Public
Works Administration in the 1930's and under the Community Facilities
(Lanham) Act during the war, but this was the first act in which health
service planning-rather than employment relief or war mobilization-was
the main objective. This act established also another important principle
to be used again in subsequent measures: federal grants to voluntary
agencies.
Finally, still another type of federal legislation has been proposed in the
last decade, calling not for regulation of health practices nor grants to
the states but rather for group budgeting to finance medical services on the
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same basis as old-age pensions or unemployment compensation were
financed under the Social Security Act. Around 1915, soon after the
passage of the first state workmen's compensation laws, social insurance
bills for general medical expenses had been introduced in the state legisla-
tures.'1 None of these passed, however, and the issue remained relatively
dormant until both the economic depression of the 1930's and the
heightened complexity, successes, and costs of medical technology again
pushed the question of medical care legislation into prominence.
Numerous federal bills have been introduced in the field of general
medical care financing, and the average citizen doubtless hears more about
these proposals than about all other health legislation combined. Perhaps
it is because of the heat of the public debate and because these measures
would affect him most directly and personally. Since 1945, both major
political parties have introduced various bills in the field. They are all based
on the principle of insurance, either governmentally required insurance or
governmental assistance (and regulation) of private insurance plans.
As of this writing, little federal action is expected in the way of general
medical care legislation. Meanwhile, bills proposing federal grants to the
states for more specialized health purposes continue to be introduced, such
as the bill for expanding local public health units, the bill for expanding
school health services (including diagnosis and treatment), and the bill for
aiding in the organization of rural medical care co-operatives. Of special
interest to professional people is the bill to provide federal subsidy to the
medical, dental, nursing, and other professional schools. This bill has been
passed by the United States Senate, but it has been caught in a web of
controversy concerning the adequacy of the nation's supply of physicians
and the issue of governmental "controls" over medical education, so that
its fate remains to be seen.
Discussion
Today it is evident that most health legislation is at the federal level.
What accounts for this shift in emphasis from local and state legal action?
Some possible answers may be suggested:
First, in a general way regulatory action at the local and state levels
has achieved its purposes. Within the limits of our democratic form of
government, police power to control individual behavior in the interest
of protecting public health has been amply exercised. Effective pro-
motion of health depends now on educational and personal health service
programs beyond the capacity of regulatory action. In a sense, the
opportunities for health improvement in America through restrictive or
regulatory social action alone have been exhausted.
Secondly, and highly important, there has been a gradual and marked
change in the taxing capacity of different levels of government. Local
revenues have been derived chiefly from property, jusually real estate.
With industrialization, the chief source of wealth has passed to industrial
production. There have been increasing taxes by state government on the
170TRENDS IN HEALTH LEGISLATION
sale of commodities, like gasoline or tobacco, or even on the general sale
of goods (so-called sales taxes), but there are limitations on the scope of
taxes a state can reasonably levy on business wealth per se or on general
personal income; excessive corporate or income taxes will simply drive
individuals and businesses from one state to another. As a result, major
taxing powers today have come to rest with the federal government.
A computation made in California in 1945 showed that the taxes derived
from the people of that state per capita had the following proportions:
local taxes $38, state taxes $65, and federal taxes $403.' A somewhat
similar pattern would be found in any state. Obvitusly then, new and
expanded programs of health service depend mainly on federal legislation.
The taxing potentials of state and local government for health purposes
have been virtually exhausted.
While these may be the principal explanations of health legislative trends,
other factors also probably play a part. The mobility and interdependence
of our entire national population have had an important impact on health
measures, as on other types of legislation. The importance of this with
respect to communicable disease is obvious to all, but it is true for all
diseases and disabilities. In so far as health affects productivity and earning
power, the vigor of people in one state affects the commerce of people in
another. During two World Wars, the Selective Service System taught us
that the states with poorer health records could not give their full share of
men to the armed forces; citizens of one state suffered from the inade-
quacies of health resources in another state. Realization of these facts has
underscored the need for health legislation on a nation-wide scale.
Finally the general heightening of social and political issues in national
political life influences health and medicine, as it does industry, agriculture,
or other fields. All issues on which group action is relevant are tending to
get more searching consideration in the national Congress. Social pressures
from our entire economic system concentrate on the nation's capitol and,
in response to these pressures, national legal actions are taken.
With this increasing trend toward federal health legislation, what has
happened in local and state legal affairs? Has the federal government
"taken over," so that state and local initiative and responsibility have been
reduced?
There is no evidence that the increase of federal action has reduced state
responsibilities, nor has the increase of state action reduced local responsi-
bilities. There is considerable evidence, on the contrary, that the initiative
and expenditures of both state and local governmental units have increased
coincident with the increase of federal activities. State governments have
appropriated increasingly larger funds for health purposes, and that not
solely because of the "matching" requirements of federal grant-in-aid legis-
lation. More than anything else, federal funds have helped to enrich state
public health programs, the manifest values of which have summoned
increased financial support from state sources. Local expenditures for
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health purposes have also increased. State funds for public health work
have been granted to local communities since the 1930's, and much of the
federal money allotted to the states has been passed on to the counties and
cities. Under this stimulation hundreds of new official health agencies have
been established in local communities, and programs of widened scope have
been launched. Such programs have won stronger financial and moral
support from local governmental authorities.
Federal health legislation has, in a word, provided guidance, stimulation,
and funds which have strengthened rather than weakened organized state
and local health activities. From the viewpoint of sound health administra-
tion this is surely as it should be. While legal foundations are increasingly
federal, the day-to-day administration of organized health services remains
and must remain primarily local.
REFERENCES
1 Cohen, C. I.: The development of public health in New Haven. Yale University
dissertation, 1939.
2 Dodd, W. F.: Administration of workmen's compensation. New York, Common-
wealth Fund, 1936.
3 Kramer, H. D.: The beginnings of the public health movement in the United
States. Bull. Hist. M., 1947, 21, 352.
4 Lumsden, L. L.: Extent of rural health service in the United States 1926-1930.
Pub. Health Rep., Wash., 1943, 58, 345.
5 Merrill, M. H.: Federal-state-local relationships in the financing of local health
services. Pub. Health Rep., Wash., 1948, 63, 244.
6 Pusey, W. A.: Social problems of medicine. Chicago, American Medical Associa-
tion Press, 1924, pp. 7-8.
7 Roemer, M. I. and Faulkner, Barbara: The development of public health services
in a rural county: 1838-1949. J. Hist. Med., N. Y., 1951, Winter issue (in
press).
8 Shafer, H. B.: The American medical profession 1783-1850. New York, Columbia
University Press, 1936, p. 214.
9 Tobey, J. A.: Public health law. Baltimore, Williams and Wilkins, 1926, p. 11.
10 United States. Annual report of the Federal Security Agency: Public Health
Service, 1949. Washington, U. S. Government Printing Office, 1950, pp. 12-13.
11 Williams, Pierce: The purchase of medical care through fixed periodic payment.
New York, National Bureau of Economic Research, 1932, pp. 34-57.